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[bookmark: Document1zzB1353930673]        It is all the more ironic then that the last two decades have been the heydays of multiculturalism and identity politics. In some ways, belonging to a minority group has never been as accommodated and institutionally managed as it is nowadays. Indeed, there are especially relentless institutional, political and social efforts all over Europe to eradicate ethnic and racial discrimination. Nonetheless, there seem to be new discriminatory responses produced for each step taken towards more equal societies. [FN1]

I. INTRODUCTION

A. An Example of a Dysfunctional Dialogue

[bookmark: Document1zzB2353930673][bookmark: Document1zzB3353930673][bookmark: Document1zzB4353930673][bookmark: Document1zzB5353930673][bookmark: Document1zzB6353930673][bookmark: Document1zzB7353930673]       In July 2008, Italian authorities began fingerprinting thousands of Gypsies [FN2]--adults and children--living in camps throughout the country. [FN3] The measure was adopted as part of a broader government initiative to fight street crime. [FN4] The Italian government attempted to pass the measure as a census, assuring that only Gypsies lacking valid identification papers would be fingerprinted and claiming the measure was partly designed to help the allegedly numerous Gypsy children begging on the streets. [FN5] Human rights organizations and Roma non-governmental organizations (NGOs) across Europe were appalled and voiced severe criticism, [FN6] accused unlawful behavior, and even compared the Italian program to those of Nazi Germany. [FN7]

[bookmark: Document1zzB8353930673][bookmark: Document1zzB9353930673][bookmark: Document1zzB10353930673][bookmark: Document1zzB11353930673][bookmark: Document1zzB12353930673][bookmark: Document1zzB13353930673]        *284 At first, the European Parliament adopted a resolution urging Italian authorities “to refrain from collecting fingerprints from Roma, including minors ... as this would clearly constitute an act of direct discrimination based on race and ethnic origin.” [FN8] Italian authorities refused to comply with the recommendation and, instead, submitted detailed explanations of their policy, assuring that only unidentifiable persons--those lacking Italian or European identity documents--would be fingerprinted. [FN9] Upon reviewing the policy, the European Commission (EC) found that there was no evidence of intentional discrimination or of seeking data based on ethnic origin. [FN10] The EC, in effect, reversed the admonition by the European Parliament and placed a stamp of approval on the measure. [FN11] What made this reversal in the official position of European authorities seem even worse to outside observers was the almost complete lack of transparency regarding the additional information submitted by the Italian government and the reasoning used to reach the EC's conclusion. [FN12] Human rights organizations proceeded to request an explanation of the EC's position but were, apparently, unsuccessful. [FN13]

[bookmark: Document1zzB14353930673][bookmark: Document1zzB15353930673][bookmark: Document1zzB16353930673][bookmark: Document1zzB17353930673][bookmark: Document1zzB18353930673][bookmark: Document1zzB19353930673][bookmark: Document1zzB20353930673]       The fingerprinting policy debate occurred less than two months before the first European Roma Summit. [FN14] The Summit took place on September 16, 2008, in Brussels and was a gathering of members from Roma communities, organizations, and NGOs; various European Union institutions; and European national governments. [FN15] The Summit was an ambitious attempt to organize various governmental, non-governmental, and institutional efforts and to distill a united, coherent, and effective plan for cooperation regarding the Roma situation in Europe. [FN16] The European strategy for integration and various practical and theoretical frameworks were discussed, including global responsibility [FN17] and the *285 rights-based approach, [FN18] but the normative nature and force of anti-Gypsyism were not examined, [FN19] and Gypsy law was not mentioned at all. [FN20]

[bookmark: Document1zzB21353930673][bookmark: Document1zzB22353930673]       As this Note aims to show, the discourse at the Summit exemplifies the current dysfunctional dialogue between the Roma community and activists, national governments and political majorities, and European institutions. Despite the fact that these entities apply a multi-faceted approach toward the common goal of improving the situation of the Roma in Europe, their efforts are caught in the vortex of, and to a large extent are immobilized by, the powerful, morally charged social tension between Roma and non-Roma. As this Note will show, the Roma community lacks a unified ethnic identity or strategy, national governments operate under a pervasive lack of political will for Roma integration, and the European authorities advocate and invest in a formalistic application of minority rights, while all ignore the core social tension around the issue of Roma integration. [FN21] This social tension, formed and solidified over centuries, [FN22] defines the two-sided animosity and mistrust between Roma and non-Roma and forms a powerful shield against the successful application of legal norms and effective social policies for Roma inclusion.

B. The Purpose of This Note

[bookmark: Document1zzB23353930673][bookmark: Document1zzB24353930673][bookmark: Document1zzB25353930673]       Roma make up the largest minority in Europe, [FN23] and throughout their dispersed and isolated communities endure persistent discrimination and poor, even deplorable, socio-economic conditions. [FN24] How to integrate them into the European community remains an ongoing concern. [FN25] This Note will argue that the European strategy for Roma integration is inadequate because it fails to address *286 the normative nature of anti-Gypsyism, the isolationist and ethnocentric nature of certain elements of Romani culture and Gypsy law (and especially outsiders' perception of those), and the profound and mutual mistrust between Roma and non-Roma in European countries.

[bookmark: Document1zzB26353930673][bookmark: Document1zzB27353930673]       This Note aims to provide enough background to illuminate the dynamics of social interaction between Roma and non-Roma in order to explain one important reason why the European human rights platform is ill-suited to effectively address the profound social, political, and cultural challenges the Roma face in Europe. Because socio-ethical norms are more powerful than written law in shaping social dynamics, [FN26] and because anti-Gypsyism and Gypsy oral law are such socio-ethical norms, [FN27] the minority rights legal framework will be ineffective unless the nature of the social tension between Roma and non-Roma is first acknowledged and addressed.

[bookmark: Document1zzB28353930673][bookmark: Document1zzB29353930673][bookmark: Document1zzB30353930673]       Specifically, this Note will argue the current profound animosity between Roma and non-Roma is the result of unwritten socio-ethical norms operating between Roma and non-Roma and is unlikely to be easily shifted in favor of the written law. Attempts by governments and European institutions to legislate and to encourage norm internalization [FN28] in the affected societies and cross-nationally has been ineffective. [FN29] This is because European authorities fail to address meaningfully the deeply rooted animosity and historically self-justified mistrust operating between Roma and non-Roma that are currently defining the dynamics between those groups. [FN30] In simpler words, it is difficult to promote minority rights and non-discrimination when the majority and minority have not even agreed to cooperate with each other.

[bookmark: Document1zzB31353930673][bookmark: Document1zzB32353930673]       The following sections of this Note consider the Roma minority, the non-Roma majorities and governments, and the European Union, in light of Koh's theory of norm internalization [FN31] and the prevalence of social norms over legal *287 rules. [FN32] First, the complexity of Gypsy law and culture is examined, including some isolationist and ethnocentric elements. Second, the nature of anti-Gypsyism and political opposition to Roma inclusion are discussed. Third, this Note argues that Roma attitudes toward non-Roma, and non-Roma attitudes toward Roma, constitute socio-ethical norms and, as such, are stronger forces of social behavior than minority rights laws. Last, Europe's strategy for Roma integration is analyzed in light of a norm-internalization theory and the existing social dynamics between Roma and non-Roma.

II. COMPLEXITY OF ROMA IDENTITY, LAW, AND CULTURE

A. Current Situation

[bookmark: Document1zzB33353930673][bookmark: Document1zzB34353930673]       The term Roma generally refers to persons who “[describe] themselves as Roma, Gypsies, Travellers, Manouches, and Sinti, as well as other terms.” [FN33] The term Gypsy originated from the mistaken assumption that Gypsies came from Egypt; the term Roma is similarly misdirecting to the extent it suggests Romanian origins. [FN34] Roma encompass people belonging to both nomadic and non-nomadic communities--diverse in respect to language, religion, nationality, history, and culture--but understood to share a common ethnicity.

[bookmark: Document1zzB35353930673][bookmark: Document1zzB36353930673]       The Roma emerged from India around 400 B.C. as a tribe of nomadic musicians and entertainers, and they found their way into Europe in the thirteenth and fourteenth centuries, mainly as slaves. [FN35] It is uncertain whether they were *288 brought and traded as slaves, or brought to Europe and enslaved later in the course of warfare. Still, historians claim that well over half the Roma population in Europe during the fourteenth century consisted of slaves. [FN36]

[bookmark: Document1zzB37353930673][bookmark: Document1zzB38353930673][bookmark: Document1zzB39353930673][bookmark: Document1zzB40353930673]       Roma are currently the largest minority in Europe, with some estimates ranging from 10 to 12 million [FN37] and others ranging from 6.8 to 8.7 million. [FN38] Precise demographic data is unavailable, and official and unofficial estimates for each country vary substantially. [FN39] Relevant data is scarce, partly due to an unwillingness of the population to self-identify as Roma for official purposes. [FN40]

[bookmark: Document1zzB41353930673][bookmark: Document1zzB42353930673][bookmark: Document1zzB43353930673][bookmark: Document1zzB44353930673][bookmark: Document1zzB45353930673][bookmark: Document1zzB46353930673][bookmark: Document1zzB47353930673][bookmark: Document1zzB48353930673][bookmark: Document1zzB49353930673]       Currently, the Roma throughout Europe experience extreme social exclusion, poverty, and intentional--often systematic--marginalization and discrimination in housing, healthcare, education, social benefits, and job opportunities. [FN41] Roma have a lower life expectancy (10 to 15 years lower than the European average), [FN42] have a higher infant mortality rate, live in substandard conditions (described as “de facto ghettoes” even in Western European states), [FN43] face unemployment of up to 80 percent, [FN44] and, in many instances, do not have access to healthcare or education. [FN45] To illustrate the problem of unemployment, *289 consider that, in 2006, 90 percent of all Roma in Bulgaria lived on state benefits. [FN46] Additionally, due to the combination of lower-than-average life expectancy and higher-than-average fertility rates, it is estimated that half the Roma population in Central and Eastern Europe is under the age of 20. [FN47] Widespread lack of identification documents, often statelessness, and lack of title to land occupied by Roma communities further complicate the problems they face. [FN48] Finally, the unfortunate situation of the Roma is illustrated by the percentage of Europeans who consider being a Roma a disadvantage: 77 percent of Europeans consider being Roma a disadvantage, while 79 percent consider being disabled a disadvantage. [FN49]

[bookmark: Document1zzB50353930673][bookmark: Document1zzB51353930673]       The statistics above demonstrate the seriousness of the social, economic, and political disadvantages of Roma communities. These statistics only hint, however, at the prevalence and nature of negative stereotypes toward Roma, generally referred to as anti-Gypsyism. [FN50] These attitudes are responsible for the lack of political will toward Roma integration but are themselves partly a reaction to Gypsy law and culture. [FN51]

B. Roma Identity

[bookmark: Document1zzB52353930673][bookmark: Document1zzB53353930673][bookmark: Document1zzB54353930673][bookmark: Document1zzB55353930673]       Roma activists in the last century have assumed that a united European Roma community can be more effective in advocating for minority rights than independent, separate efforts of each country's Roma populations within their local jurisdictions. [FN52] When the World Bank and the Open Society Institute, for *290 instance, launched the Decade of Roma Inclusion in 2005, [FN53] “they assume[d] that any plan of action to systematically improve the living conditions of the Roma will need to transcend national borders.” [FN54] Some scholars point out that, if Roma are to be able to use the minority rights platform, they in fact need to strengthen, present, and even construct, a unified identity. [FN55]

[bookmark: Document1zzB56353930673][bookmark: Document1zzB57353930673][bookmark: Document1zzB58353930673][bookmark: Document1zzB59353930673][bookmark: Document1zzB60353930673][bookmark: Document1zzB61353930673][bookmark: Document1zzB62353930673][bookmark: Document1zzB63353930673]       In uniting their efforts and strength, however, the Roma in Europe confront logistical problems in addition to the substantive problems of social isolation, disadvantages, and prejudice. Their scattered geography and lack of common language, religion, or defined common cultural identity create obstacles on the path of devising a unified approach. [FN56] The Roma are scattered throughout Europe [FN57]--usually in hundreds of small, isolated, ghetto-like communities adjacent to villages and cities. [FN58] Only an estimated 2.5 million speak a language even *291 remotely related to Romani, [FN59] and, even within that group, there are many different dialects with only rudimentary similarities; [FN60] the remaining 8 to 10 million speak the language of their country of residence. [FN61] The Roma have no common religion: some are Christian, some are Muslim, [FN62] some subscribe to traditional Roma superstitions and beliefs, and some do not practice any religion. [FN63]

[bookmark: Document1zzB64353930673]        Summing up, it has been argued that Roma across Europe have a common identity based on common origin in India, a common history in Europe, a common culture of being nomads and a darker look which differ from other Europeans .... However, it can be argued that the Romani identity today is relatively weak. Thus, it is pointed out that “the Roma constitute an extremely diverse minority,” and “the Roma themselves do not (yet) make up a homogenous ethnic group. Rather, the Roma today are a continuum of more or less related subgroups with complex, flexible, and multilevel identities.” [FN64]
[bookmark: Document1zzB65353930673][bookmark: Document1zzB66353930673][bookmark: Document1zzB67353930673]       These differences exist even among Roma communities in the same country. [FN65] In light of these factors, some European states in the past have refused to acknowledge that Roma constitute a distinct minority, but have insisted that their situation is simply a socio-economic problem. [FN66] While this semantic description may be used as a justification for a government's chosen approach toward the Roma, [FN67] the lack of clear common identity, language, or culture also makes it difficult for Roma themselves to unite their efforts.

[bookmark: Document1zzB68353930673][bookmark: Document1zzB69353930673][bookmark: Document1zzB70353930673][bookmark: Document1zzB71353930673]        *292 Roma attempts to unite their efforts have ranged from the declarations of a self-proclaimed “Gypsy King” [FN68] to the International Romani Union's declaration of a Roma Nation in Europe. [FN69] In 2001, in an oral statement before the U.N. Commission on Human Rights, the International Romani Union requested recognition from the international community of the Roma Nation. [FN70] In that statement, the speaker described a nation with no territorial or state status claims, but one that unites individuals under the rule of law for the achievement of a common dream: a dream comparable to that of Martin Luther King Jr. [FN71]

[bookmark: Document1zzB72353930673]       Even if the international community was willing to recognize a Roma Nation, however, absent a precedent, the process, consequences, and advantages of such recognition are unclear. [FN72]

[bookmark: Document1zzB73353930673]        No experience with the recognition of a non-territorial nation leaves open the question of the threshold that must be attained before a legally binding custom can be created. It will depend both upon the nature of the alleged rule and the opposition it arouses. Here, again, failure to act is as much evidence of states' attitudes as are their actions. [FN73]
[bookmark: Document1zzB74353930673][bookmark: Document1zzB75353930673]       Arguably, the interest that unites the diverse communities of Roma throughout Europe, and would provide the strongest claim to a shared identity, is the shared interest in equality, nondiscrimination, and integration. [FN74] Even efforts *293 to unite around these shared goals have been difficult, as corruption and lack of transparency and open communication have challenged the integrity of transnational Roma advocacy bodies. [FN75]

[bookmark: Document1zzB76353930673][bookmark: Document1zzB77353930673][bookmark: Document1zzB78353930673][bookmark: Document1zzB79353930673]       Several large organizations representing the Roma in Europe have formed in the last several decades, including the European Roma Rights Centre [FN76] and the European Roma and Travellers Forum. [FN77] These organizations have received significant recognition by European authorities as representative of the European Roma population and are entrusted with initiating and carrying out various social programs funded by the EU. [FN78] The lack of strong Roma identity and leadership structure are hurdles on the path toward effective integration, but they pale in comparison to the hurdle that is the public's negative understanding of Romani ethical tradition and culture (Gypsy law) and the perceived refusal of Roma to take responsibility for internal human rights issues or to acknowledge certain social obligations. [FN79]

*294 C. Gypsy Law

[bookmark: Document1zzB80353930673][bookmark: Document1zzB81353930673][bookmark: Document1zzB82353930673][bookmark: Document1zzB83353930673][bookmark: Document1zzB84353930673]       Even though different Romani communities often know little about each other, [FN80] and groups have adapted differently to their environments, perhaps one unifying factor for Roma is that they operate under a similar normative code--“an autonomous legal system, one which operates outside the parameters of state law.” [FN81] “Romani systems of the administration of justice vary from each other just about as much as is humanly conceivable, even though different groups mostly have similar moral codes.” [FN82] Because Roma legal tradition is oral, variations in normative proscriptions and prescriptions across groups are understandable, [FN83] but the main principles of Gypsy law are arguably shared. [FN84]

[bookmark: Document1zzB85353930673][bookmark: Document1zzB86353930673][bookmark: Document1zzB87353930673][bookmark: Document1zzB88353930673][bookmark: Document1zzB89353930673][bookmark: Document1zzB90353930673][bookmark: Document1zzB91353930673]       “Gypsy law has evolved to insulate Gypsies from the host society, and thus to maintain its own insularity from the host legal system .... Gypsies share a fervent belief in their own uniqueness, and ethnocentricity has kept them from violating their prohibition against cultural integration.” [FN85] Gypsy law has arguably evolved as a defensive and insulating mechanism [FN86] and manifests not only a deep mistrust toward gaje (a Romani term encompassing all non-Roma) [FN87] but also “disdain for the non-Gypsy world,” [FN88] cultural superiority, and entitlement to treat gaje as lesser people. [FN89] Gypsy law centers around taboo notions of purity and impurity of body parts, words, and actions. [FN90] Gaje are seen as categorically impure and, therefore, to be avoided. [FN91]

[bookmark: Document1zzB92353930673]        *295 The Gypsies generally view the gaje as having no sense of justice or decency .... Furthermore, not only do the Gypsies consider non-Gypsies polluted, they also believe that Gypsy names and rituals lose their magical effectiveness if uttered to gaje. Consequently, the Gypsies believe they should approach and respond to the gaje with caution, especially if the gaje profess good intentions. [FN92]
[bookmark: Document1zzB93353930673][bookmark: Document1zzB94353930673][bookmark: Document1zzB95353930673][bookmark: Document1zzB96353930673][bookmark: Document1zzB97353930673][bookmark: Document1zzB98353930673][bookmark: Document1zzB99353930673]       “Under Gypsy law, theft and fraud are crimes only when perpetrated against other Gypsies.” [FN93] “The Gypsies ... have no moral objections to these activities so long as one does not victimize another Gypsy, causes no physical harm, and takes no more than is necessary to survive.” [FN94] Gaje are seen as overindulgent and exploitative [FN95] or as fools, [FN96] and, by some accounts, theft from gaje is even considered praiseworthy. [FN97] If a Gypsy steals from another Gypsy, however, “the thief is publicly shamed and banished from the community until he or she has repaid the victim.” [FN98] Gypsies view fraud and theft from gaje not only as permissible, but they also “engage in deliberately fraudulent practices.” [FN99]

[bookmark: Document1zzB100353930673]       It is the popular understanding--or misunderstanding--of these elements of Gypsy law and attitudes toward gaje that provides fuel for claims of the Romani “predatory nature” that is an essential part of anti-Gypsyism. [FN100]

[bookmark: Document1zzB101353930673][bookmark: Document1zzB102353930673][bookmark: Document1zzB103353930673][bookmark: Document1zzB104353930673]       Because Roma maintain that “their own law is the only true law,” [FN101] Roma often do not comply with the laws of the host country and often violate the host country's theft and fraud laws. [FN102] As a result, elements of Gypsy law are clearly incompatible with the law of the host country and therefore with the concept of integration. Currently, “in most cases in which the autonomous legal system of the Gypsies clashes directly with the law of the host country, the private legal system of the Gypsies prevails.” [FN103] The complex problem that arises here is that oral legal tradition and culture blend, and even scholars cannot quite agree on the proper differentiation or classification between them: Redfield categorizes *296 Gypsy “rules of convention” and “coherent patterns” as culture; Weyrauch calls them “laws.” [FN104]

[bookmark: Document1zzB105353930673][bookmark: Document1zzB106353930673][bookmark: Document1zzB107353930673][bookmark: Document1zzB108353930673][bookmark: Document1zzB109353930673]       Some scholars claim that certain elements of Roma culture (or laws) have evolved to “[foster] the separation of Gypsy and non-Gypsy” [FN105] and to “[prohibit] against cultural integration.” [FN106] Scholars further note that Roma have stayed isolated largely by choice [FN107] and, for instance, have used illiteracy as a way to ensure the continuance of their oral legal tradition and to keep outside influences to a minimum. [FN108] Considering gaje as impure, using illiteracy as a method for self-preservation, and viewing blue-collar positions (such as factory work) as incompatible with the Roma's sense of dignity and autonomy [FN109] may all have been, in some way, necessary factors in order to preserve some sense of distinct identity through history.

[bookmark: Document1zzB110353930673][bookmark: Document1zzB111353930673][bookmark: Document1zzB112353930673][bookmark: Document1zzB113353930673]       There may be a way to distinguish between cultural features that Roma would be entitled to preserve and oral legal principles or practices that serve as an isolationist and ethnocentric barrier, as well as conflict with the law of host countries. However, there is a lack of discussion and acknowledgement of these issues within the current discourse about Roma rights. [FN110] In the absence of such discussion, the general public perceives Roma as pursuing a claim to preserve certain isolationist and ethnocentric norms in conflict with mainstream social rules, while, at the same time, acquiring additional legal entitlements and social benefits. [FN111] Viewed in this light, opposition to Roma inclusion is at least partially an opposition to certain perceived elements of their culture. [FN112] Discussing nuances of culture and law is understandably difficult in an environment in which even discussion of crime statistics is criticized as fueling stereotypes, as shown in the following section. [FN113]

*297 D. Roma Denial of Internal Community Issues

[bookmark: Document1zzB114353930673][bookmark: Document1zzB115353930673][bookmark: Document1zzB116353930673]       Although some Roma advocates and scholars offer more contextualized reactions, [FN114] for the most part, Roma organizations tend to criticize discussions of Roma crime or criminal statistics, arguing that such discussions only fuel anti-Roma stereotypes. [FN115] Use of such statistics is not only seen as having this effect but is often described as an intentional attempt to fuel negative sentiments. [FN116]

[bookmark: Document1zzB117353930673][bookmark: Document1zzB118353930673][bookmark: Document1zzB119353930673]       Consider the following example: in July of 2007, Italian MEP, Roberta Angelilli, attributed to the European Union Fundamental Rights Agency (FRA) “a report that ‘mainly Roma children’ were involved in the ‘200-million-Euro business' of child begging.” [FN117] Consequently, the FRA publicly distanced itself from the report, and Angelilli was accused of using the report to inflame anti-Romani attitudes in Italy. [FN118] It appears that whether or not the report was true was not even a part of the discourse that followed. Eloquently stated by Claude Cahn, “Roma rights ... are undermined by efforts by prominent Roma to deny legitimacy to the idea that there may be particular human rights issues arising from and in Romani communities. Roma rights advances are cut short, frustrated and reduced by a discourse which seeks justice on the one hand, but argues for exemption from culpability on the other.” [FN119]

[bookmark: Document1zzB120353930673][bookmark: Document1zzB121353930673][bookmark: Document1zzB122353930673]       Responses to the Italian government's decision to fingerprint Roma exemplify the dynamic. [FN120] An unscientific TV poll showed that 80 percent of Italians supported plans to better control Roma illegal activity. [FN121] The Roma community and human rights activists rebuked the plan as clearly discriminatory, and this became the main topic of debate. [FN122] Meanwhile, the problem of criminal activity itself remained off the public discourse stage, despite arguably being a shared issue around which Roma and non-Roma could unite.

[bookmark: Document1zzB123353930673][bookmark: Document1zzB124353930673][bookmark: Document1zzB125353930673][bookmark: Document1zzB126353930673][bookmark: Document1zzB127353930673]        *298 Arguably, Roma are in a better position than non-Roma to address human rights violations that arise from, and happen inside, Romani communities. [FN123] As Cahn points out, addressing such issues might be the fastest way to start dispelling Roma stereotypes. [FN124] Cahn's view is consistent with the thesis of this Note that, until the existing social norms are addressed, introducing minority rights legislation into the mix is unlikely to improve the situation. [FN125] As Cahn points out, the problem with dispelling Roma stereotypes by addressing internal human rights issues is that by doing so, Roma would be acknowledging, and, in effect, admitting to these stereotypes. [FN126] This is something that the Roma community is not prepared to do. [FN127] The next section, summarizing the history of Roma oppression, makes it easy to understand why this is so.

III. PERSISTENCE OF SOCIAL AND ETHICAL OPPOSITION TO ROMA INTEGRATION

A. History of Oppression

[bookmark: Document1zzB128353930673][bookmark: Document1zzB129353930673][bookmark: Document1zzB130353930673][bookmark: Document1zzB131353930673][bookmark: Document1zzB132353930673][bookmark: Document1zzB133353930673][bookmark: Document1zzB134353930673][bookmark: Document1zzB135353930673][bookmark: Document1zzB136353930673][bookmark: Document1zzB137353930673][bookmark: Document1zzB138353930673][bookmark: Document1zzB139353930673]       Historically, the Roma have been oppressed, enslaved, persecuted, expelled, and subjected to ethnic cleansing, as recently as 1999. [FN128] The following sample of events illustrates the pervasive and continuous persecution of Roma in Europe. Anti-Gypsy laws were passed as early as 1471-first in Switzerland, then in most other European countries. [FN129] Roma were expelled from cities and countries (the penalty for Roma arriving in England was death); executed or mutilated for being Gypsy; and transported to America, Portugal, Australia, and Brazil. [FN130] In many countries, Roma were ordered to settle down or face expulsion or death. [FN131] In 1803, Roma were banned from being able to reside in France. [FN132] In 1830, as a matter of policy, Germany started placing Roma children with non-Roma families. [FN133] In 1885, Roma were excluded by U.S. immigration policy, and many Roma returned to Europe. [FN134] In addition, during the 19th century, *299 nomadism was banned in both Serbia and Bulgaria. [FN135] By 1876, Roma were proclaimed to be of a “genetically criminal nature.” [FN136] In 1926, Switzerland mimicked Germany and began taking Roma children away from their families, changing their names, and placing them in non-Roma homes; [FN137] two years later, Bavaria placed all Roma under permanent police surveillance. [FN138] In 1934, Sweden began sterilizing Roma. [FN139]

[bookmark: Document1zzB140353930673][bookmark: Document1zzB141353930673][bookmark: Document1zzB142353930673][bookmark: Document1zzB143353930673]       During the Holocaust, Roma faced the same fate as Jews and “were singled out for annihilation on racial grounds.” [FN140] Some scholars estimate that the Roma death toll ranged from 220,000 to 500,000. [FN141] Others place it closer to 600,000. [FN142] The fact that the international community seems unwilling to acknowledge the Roma Holocaust or provide reparations for Roma survivors (similar to those provided for Jewish survivors) is a source of a continuing indignation by members of the Roma elite. [FN143] In January 2009, after the U.N. failed to include the Roma Holocaust in the commemoration ceremony for the International Day in the Memory of the Holocaust, the European Roma and Travellers Forum (ERTF) president, Rudko Kawczynski, said the following:

[bookmark: Document1zzB144353930673]        The Holocaust was the implementation of the Final Solution, Hitler's genocide programme intended to eradicate the genetic contaminants in his plan to create a master race. Only Jews and Roma were subject to the Final Solution, and both peoples lost the same percentage of their total number. However, since the end of the war in 1945, little has been done to acknowledge the Romani survivors. [FN144]
[bookmark: Document1zzB145353930673][bookmark: Document1zzB146353930673][bookmark: Document1zzB147353930673][bookmark: Document1zzB148353930673]        *300 In the former Communist Bloc, serious efforts were made to assimilate the Roma. [FN145] Stalin banned the Romani language and culture. [FN146] Roma were provided social benefits, healthcare, education, and jobs, like everyone else; they arguably, “benefited from a system that espoused worker equality.” [FN147] Eastern bloc countries forced Roma children to attend school; sometimes, the schools were segregated, and many Romani children ended up in schools for the mentally ill. [FN148]

[bookmark: Document1zzB149353930673][bookmark: Document1zzB150353930673][bookmark: Document1zzB151353930673][bookmark: Document1zzB152353930673]       Extreme measures took place in Czechoslovakia, where Roma women were coerced into sterilization. [FN149] As late as 1976, there were government proposals for compulsory sterilization as an act of “socialistic humanity,” justified by claims that twenty percent of the Romani population was mentally retarded. [FN150] Roma neighborhoods remained separate from non-Roma communities; [FN151] sometimes, the separation was marked by tall, long concrete walls erected by city managers to keep Romani neighborhoods segregated and invisible. [FN152]

[bookmark: Document1zzB153353930673][bookmark: Document1zzB154353930673][bookmark: Document1zzB155353930673]       The transition to democracy and a market economy in post-Communist nations has offered prosperity to many; however, many Roma have not experienced this prosperity. [FN153] They did not benefit from privatization of land, suffered disproportionate increase in unemployment, and were totally unprepared *301 to confront the rapidly changing social conditions. [FN154] “Under communism, gypsy communities were protected from total social and economic exclusion by safety nets which ensured that everyone had equal rights to basics like education, housing and employment. In the free-market world which has steamrollered across Eastern Europe since 1989, many have become virtually total outcasts.” [FN155]

[bookmark: Document1zzB156353930673][bookmark: Document1zzB157353930673]       Instead of improving, there are signs that the situation of some Roma communities in Europe is getting worse: in April of 2009, EC Commissioner Vladimir S pidla [FN156] expressed a deep concern about “the increasing level of aggression against Roma in the European Union,” pointing to “a pattern of violence targeting Roma.” [FN157]

[bookmark: Document1zzB158353930673]       Even this brief historical summary begs the question, “Why?” Answering this question is well beyond the scope of this Note, which only looks at one aspect of anti-Gypsyism. This paper argues that anti-Gypsyism is more than a dislike of, or intolerance toward, a group of people who look different or are perceived to be inferior. It is a moral judgment toward aspects of Roma tradition and culture, seen as justified by self-preservation and defense of a social model. [FN158]

B. Anti-Gypsyism: A Special Type of Moral Racism

[bookmark: Document1zzB159353930673]        The Gypsies ... are an idle, miserable race, a curse to the countries they inhabit, and a terror to the farmer through whose lands they stroll. They seem utterly destitute of conscience, and boast of dishonesty as if it were a heavenly virtue .... Laws have been passed in several countries to banish them, and great cruelties sometimes practiced to enforce these laws .... So deeply rooted are sin and vagrancy in the hearts of this miserable race, that neither penal laws nor bitter persecution can drive it out. [FN159]
[bookmark: Document1zzB160353930673][bookmark: Document1zzB161353930673][bookmark: Document1zzB162353930673][bookmark: Document1zzB163353930673][bookmark: Document1zzB164353930673]        *302 In some people, the term “Roma” evokes notions of a romantic and carefree lifestyle devoted to travelling, music, and a celebration of life. [FN160] But European attitudes toward Roma are defined by anti-Gypsyism. [FN161] “[A]nti-Gypsyism is a specific form of racism which is based on de-legitimisation and moral exclusion.” [FN162] Roma are seen as “crooks [who] will steal or swindle” [FN163] and social parasites with “deviant traits.” [FN164]

[bookmark: Document1zzB165353930673][bookmark: Document1zzB166353930673]       Some theorists argue that stereotypes of deviant and counterculture groups are necessary for the formation and sustenance of cultural identity. [FN165] “Deviant forms of behavior, by marking the outer edges of group life, give the inner structure its special character and thus supply the framework within which the people of the group develop an orderly sense of their own cultural identity.” [FN166]

[bookmark: Document1zzB167353930673][bookmark: Document1zzB168353930673][bookmark: Document1zzB169353930673]       Ian Hancock gives several reasons stemming from internal and external factors for the emergence and persistence of a negative Roma stereotype in Europe. [FN167] The historical circumstances of the Gypsies' arrival in Europe as scattered peoples linked by language, culture, and origin, but lacking any political, religious, or geographic unity, contributed to their original failing to assert a positive identity. [FN168] Further contributing factors were an “[a]ssociation with the Islamic threat, their dark skin, and the various means of livelihood which exploited the superstitious nature of the Medieval Europeans.” [FN169]

[bookmark: Document1zzB170353930673][bookmark: Document1zzB171353930673]       Additionally, Hancock argues, internal factors compelled Gypsies to intentionally distance themselves socially from non-Gypsies. [FN170] Gypsy law (internalized concepts of pollution and cleanliness), although adopted to a *303 different extent by different groups, dictated a variety of behaviors in all aspects of social interaction. [FN171]

[bookmark: Document1zzB172353930673][bookmark: Document1zzB173353930673]       As described in the section on Gypsy law above, non-Gypsies were seen as unclean and polluting, and, thus, interactions with them were to be avoided. [FN172] Additionally, according to Gypsy law, crimes like theft and fraud, against non-Roma are not crimes and are not morally wrong. [FN173] It is not hard to imagine how these isolationist elements of Gypsy culture might have contributed to the development of stereotypes and anti-Gypsyism.

[bookmark: Document1zzB174353930673][bookmark: Document1zzB175353930673]       Hancock emphasizes the powerful role of the media in the perpetuation of Roma stereotypes and notes that most (if not all) Roma images, up until the twentieth century, have been created by non-Roma and were created for the purposes of perpetuating either a romanticized version or a deviant social-outcast version of Roma identity. [FN174] The media has effectively assisted communities, Hancock reasons, in using the image of Gypsies to project their fantasies, to serve as scapegoats, or else to define the boundaries of their own cultures. [FN175]

[bookmark: Document1zzB176353930673]       What is instrumental about viewing Gypsy culture as “deviant” and “counter-culture” is that such classification provides powerful justification for discrimination and opposition. [FN176] The next section examines the current widespread political opposition to Roma inclusion.

C. Local Opposition to Roma Inclusion

[bookmark: Document1zzB177353930673]        I know in Germany more than 70 percent of people are hostile towards the Roma. These are stereotypes. What we are facing in Europe is a deeply-rooted cultural codex called ‘antigypsysm’ or ‘anti-ciganism’, that is really part of society. Walk down the street and ask a normal guy what he knows about gypsies, about Roma, and he will come out with ‘they're thieves, they're beggars' and so on: all the stereotypes that we've known for centuries. [FN177]
[bookmark: Document1zzB178353930673][bookmark: Document1zzB179353930673][bookmark: Document1zzB180353930673][bookmark: Document1zzB181353930673]       There is ample evidence that negative stereotypes and a basic mistrust toward the Roma continue and often result in widespread opposition to Roma *304 integration on the local level. [FN178] “A recent EU-wide public opinion survey shows that a quarter of Europeans would feel uncomfortable to have a Roma as their neighbour. In some countries half of the respondents take this view.” [FN179] Countries in Western and Central Europe fear that floods of Roma immigrants seeking better economic conditions will come from the newly admitted Eastern European countries. [FN180] Many in the Eastern European countries respond with resentment to special European programs that aid Roma but do nothing for non-Roma who are in the same economic situation. [FN181]

[bookmark: Document1zzB182353930673][bookmark: Document1zzB183353930673][bookmark: Document1zzB184353930673]       In Alvaro Gil-Robles' 2006 report on the Roma situation, he expressed concern over the visible lack of political will in many places to address Roma problems, even when possible. [FN182] He explained that local authorities, especially those in elected positions, “are often unwilling to implement measures under national program[]s” for Roma inclusion, often because such programs are unpopular with their constituents. [FN183] He further pointed out that officials blame “technical, economic and legal obstacles” for lack of progress for social programs, while the real, and very powerful and significant, culprit is lack of political will. [FN184]

        *305 By contrasting negative majority attitudes toward Gypsies with positive attitudes toward another ethnic minority in Bulgaria--Armenians--a Bulgarian journalist argues that tolerance is inappropriate for a minority with a “parasitic nature”:

[bookmark: Document1zzB185353930673]        Applying the notion of tolerance toward the Gypsies is simply unthinkable. We can be tolerant toward the Armenians, for example--they come to Bulgaria, a year later they know perfect Bulgarian. They identify themselves as Bulgarian; they belong to an ancient nationality. They are pleasant guests, who are a part of Bulgarian society, a part of our history and nation. Parasites [referring to Gypsies] are a different matter. [FN185]
[bookmark: Document1zzB186353930673][bookmark: Document1zzB187353930673][bookmark: Document1zzB188353930673]       The comparison with Armenian minorities is interesting because it suggests that the Roma are discriminated against at least partially because they themselves have intentionally avoided integration. [FN186] What is objectionable about this avoidance is that it is perceived by the general public as a means to avoid social responsibility. As an example, in the village of Topolchane in Bulgaria, a citizen complained that none of the 1,590 Roma in his village of 4,000 has ever paid a single water bill in 20 years. [FN187] The claim of non-payment was confirmed as fact by the village administrator, Mayor Kalcheva. [FN188] It is easy to see how such information fuels the popular perception that Roma refuse to follow certain accepted social norms.

[bookmark: Document1zzB189353930673][bookmark: Document1zzB190353930673][bookmark: Document1zzB191353930673]       A deputy in the Bulgarian Parliament and professor of history provided the following explanation of the Roma situation in Bulgaria: the problem between Bulgarians and Gypsies are caused by the interaction of “our different cultural models.” [FN189] Further, he explained, they cannot integrate, because Gypsies are *306 “social nomads”: some survive by living off of stationary societies as “parasites,” as scavengers and thieves. [FN190] Despite the fact that some have become well educated teachers and lawyers, the deputy paints a grim picture of Roma prospects. [FN191]

[bookmark: Document1zzB192353930673]        Conflicts [between Bulgarians and Gypsies] are not based on denial of human rights to the Gypsies but on a clash between these two cultural models. They have a right to exist, to have a place to live. The problem is that their way of life directs violation of social order, established by Bulgarian society and nation. If an ordinance bans raising of pigs in [a neighborhood], Bulgarians don't raise pigs there, but the Gypsies do .... There are no rights without responsibilities. All programs for Gypsy integration are going to be futile. Even if you build houses for all of them, they will bring their horses inside and ruin them. [FN192]
[bookmark: Document1zzB193353930673][bookmark: Document1zzB194353930673][bookmark: Document1zzB195353930673]       While the views expressed by the political party to which the deputy belongs are nationalistic and generally belong to the political far right, [FN193] the fact that this sentiment is expressed by an active politician [FN194] suggests that it is shared by a wider political spectrum. In an ironic twist of intentions and consequences, EU provisions of certain social services for Roma have increased rather than eased the tension between Roma and non-Roma in some circumstances. [FN195]

[bookmark: Document1zzB196353930673]       Political will can shift over time, of course, as certain social norms prevail and gain acceptance. [FN196] The following section examines the process by which legal norms, such as minority rights, are “internalized” in a society and what this process could tell us about the potential of successfully establishing minority rights for the Roma in Europe.

IV. SOCIAL NORMS, LEGAL NORMS, AND NORM INTERNALIZATION

[bookmark: Document1zzB197353930673][bookmark: Document1zzB198353930673][bookmark: Document1zzB199353930673][bookmark: Document1zzB200353930673]       Norm-internalization is the process by which certain legal norms, such as non-discrimination on the basis of race, for instance, become social norms [FN197] and, *307 thus, become effective, actual guarantees for members of that society. [FN198] Because social norms are arguably much more powerful factors in shaping the dynamics of a society than are its written legal rules, [FN199] this process is extremely important, especially in the area of human rights. [FN200] The interaction between legal and social norms is complex: they are interdependent but may arise independently of each other and may affect each other's formation.

[bookmark: Document1zzB201353930673]        [O]ral legal traditions that parallel but do not coincide with the other forms of law arise spontaneously in social groups. These traditions, which deal with virtually every subject touched by state-made law and many subjects that are not, are in large part the same phenomena discussed by sociologists as “social norms,” and sometimes discussed by economists as “spontaneous” or “private” ordering. [FN201]
[bookmark: Document1zzB202353930673][bookmark: Document1zzB203353930673][bookmark: Document1zzB204353930673][bookmark: Document1zzB205353930673]       Gypsy law is such an oral legal tradition. [FN202] Anti-Gypsyism is also a social norm, because it has a normative nature [FN203] and is deeply ingrained in society as a justified way to deal with a social phenomenon. [FN204] Both Gypsy law and anti-Gypsyism, then, can be seen as social norms. [FN205]

[bookmark: Document1zzB206353930673]       Scholars argue that social norms are not only stronger than legal norms in a society outside the courtroom, but that social norms influence how legal norms are interpreted and enforced inside the courtroom. [FN206]

[bookmark: Document1zzB207353930673]        The view that written law drives legal outcomes is plausible only because written law (to the extent that it has any meaning at all) is usually in accord with social norms. The outcomes of cases in which the applicable norms differ from the written law demonstrate that the norms, not the written law, are the driving force. While written law is sufficiently flexible to support *308 virtually any social norm, the social norms of a particular group are not sufficiently flexible to support virtually any written law. [FN207]
[bookmark: Document1zzB208353930673][bookmark: Document1zzB209353930673][bookmark: Document1zzB210353930673][bookmark: Document1zzB211353930673]       One need not completely agree with the strong view expressed above to acknowledge that where tension exists between existing social norms and newly adopted legal rules, the legal rules would be somewhat, if not entirely, ineffective. The minority rights framework adopted by Eastern European countries, for instance, as a condition for their EU accession to membership [FN208] is a group of legal norms in conflict with the widespread social norm of anti-Gypsyism. [FN209] While minority rights become a part of the written laws of a society, as countries adopt the required legislation, [FN210] the path to their enforcement or effective observance is far from speedy or assured. [FN211]

[bookmark: Document1zzB212353930673][bookmark: Document1zzB213353930673][bookmark: Document1zzB214353930673][bookmark: Document1zzB215353930673][bookmark: Document1zzB216353930673][bookmark: Document1zzB217353930673]       In the case of international human rights, norms or values are defined and expressed in instruments, such as treaties, conventions, and declarations, which individual governments ratify. [FN212] While treaties are considered legally binding on state governments, there is generally no enforcement mechanism when *309 governments fail to comply, fail to enforce compliance within their jurisdictions, or fail to enact necessary domestic legislation to ensure actual compliance with these instruments. [FN213] While international diplomatic pressure could play a significant role in many cases--especially to get states to ratify human rights treaties [FN214]--effective implementation of human rights norms in state societies is a more complex process. [FN215] Norm-compliance happens gradually through a complex process that is still not well understood. [FN216] Yet, even tentatively understanding why nations obey international norms and customs could suggest ways to effectively facilitate and accelerate such compliance. [FN217]

[bookmark: Document1zzB218353930673][bookmark: Document1zzB219353930673]       As discussed above, state governments in Europe face a situation of conflicting motivations informing their Roma-focused policies and activities. [FN218] Examining why and how norm-internalization of international human rights standards happens in general could shed light on the complex dynamics of the current European social fabric, as it relates to the Roma. [FN219]

[bookmark: Document1zzB220353930673][bookmark: Document1zzB221353930673][bookmark: Document1zzB222353930673][bookmark: Document1zzB223353930673][bookmark: Document1zzB224353930673][bookmark: Document1zzB225353930673][bookmark: Document1zzB226353930673][bookmark: Document1zzB227353930673]       Various schools of thought have offered answers regarding why nations obey international law. [FN220] Legal philosophers, functionalists, process scholars, political realists, and critical legal theorists all reach varying explanations of the phenomenon of nations' cooperation and compliance with powerless international norms. [FN221] According to the rationalistic instrumentalist strand (those theorists applying rational choice theory), “nation-states obey international law when it serves their short or long term self-interest to do so.” [FN222] “Liberal international relations” theorists hold that whether or not a state obeys depends on whether that state is “liberal” in identity--meaning that it has “a form of representative government, guarantees of civil and political rights, and a judicial system dedicated to the rule of law.” [FN223] Similarly, another theory argues that state compliance is dependent on the normative weight of the specific international *310 norms themselves. [FN224] Nation actors obey international norms because of their “legitimacy pull”: norms are accepted as fair and just and, therefore, legitimate. [FN225] Finally, the constructivist approach holds that, rather than having predetermined and specific interests, “states and their interests are socially constructed by ‘commonly held philosophic principles, identities, norms of behavior, or shared terms of discourse.”’ [FN226] Here, norms help shape national identities and interests. [FN227]

[bookmark: Document1zzB228353930673][bookmark: Document1zzB229353930673][bookmark: Document1zzB230353930673][bookmark: Document1zzB231353930673][bookmark: Document1zzB232353930673]       One of the most nuanced theses, and one that can be applied to the specific situation of Roma integration with some revealing insights, is the theory advanced by Harold Koh. [FN228] Koh explains that compliance is reached via an interrelationship between the transnational and domestic arenas. [FN229] Koh describes a transnational legal process as a process containing three stages (interaction, interpretation, and internalization) on three levels (social, political, and legal). [FN230] His theory “presents both a theoretical explanation of why nations obey and a plan of strategic action for prodding nations to obey.” [FN231] Koh concludes that “where enforcement mechanisms are weak, but core customary norms are clearly defined [as in the field of international human rights], the best compliance strategies may not be “horizontal” regime management strategies, but rather vertical strategies of interaction, interpretation, and internalization.” [FN232] Before discussing what Koh means by “vertical strategies of interaction, interpretation and internalization,” and what this strategy would suggest for the Roma integration problem, a brief explanation of Koh's theory is in order.

[bookmark: Document1zzB233353930673][bookmark: Document1zzB234353930673][bookmark: Document1zzB235353930673][bookmark: Document1zzB236353930673]       Koh explains that, in the late 20th century, scholars observing the “interpenetration of domestic and international systems” coined the term “transnational relations” in order to emphasize the increasing influence of multinational and nongovernmental players on the international field. [FN233] “Instead of focusing narrowly on nation-states as global actors, scholars began to look as well at transnational networks among nonstate actors, international institutions, and domestic political structures as important mediating forces in international society.” [FN234] These transnational actors, in their repeated interactions resulting in interpretations of norms, are an essential element of the “‘transmission belt,’ whereby norms created by international society infiltrate into domestic society.” [FN235] Koh then details two derivative theoretical models and positions his theory *311 somewhere in a composite view combining elements from these various explanations. [FN236]

[bookmark: Document1zzB237353930673][bookmark: Document1zzB238353930673][bookmark: Document1zzB239353930673]       Koh reasons that, if his explanation of why and how compliance happens is correct, several steps in the formulation of a more effective human rights compliance strategy follow. [FN237] First, because repeated interactions amongst various actors play such an important role in producing compliance, empowering more actors to participate is the first step in designing a more effective strategy. [FN238] Thus, intergovernmental organizations, NGOs, private business entities, and what Koh calls “transnational moral entrepreneurs” are to be carefully studied in light of their role in the production of such interactions. [FN239]

[bookmark: Document1zzB240353930673]       Second, because the goal of these repeated interactions is to result in interpretations of human rights norms in various contexts and levels, the fora on which such interpretations take place are also an essential element of the process and warrant critical examination. [FN240]

[bookmark: Document1zzB241353930673][bookmark: Document1zzB242353930673][bookmark: Document1zzB243353930673]       Third, because the social, political, and legal spheres are linked in a complex relationship and norm internalization happens via a certain interdependency of those spheres, one must pay attention to the dynamics of those links and how a norm could penetrate one of the spheres through influences from another one. [FN241] Koh gives examples of how a political majority can influence political or judicial decisions in order to incorporate international norms into the domestic sphere. [FN242] But judicial or political decisions, repeatedly framing certain habitual interactions in terms of specific norms may themselves influence the *312 political majority to accept--and internalize--these norms. [FN243] Koh describes the process as consisting of several phases:

[bookmark: Document1zzB244353930673]        One or more transnational actors provokes an interaction (or series of interactions) with another, which forces an interpretation or enunciation of the global norm applicable to the situation. By so doing, the moving party seeks not simply to coerce the other party, but to internalize the new interpretation of the international norm into the other party's internal normative system. The aim is to “bind” that other party to obey the interpretation as part of its internal value set. Such a transnational legal process is normative, dynamic, and constitutive. The transaction generates a legal rule which will guide future transnational interactions between the parties; future transactions will further internalize those norms; and eventually, repeated participation in the process will help to reconstitute the interests and even the identities of the participants in the process. [FN244]
       The vertical approach Koh advocates would suggest that a strategy for effective Roma inclusion would cut down through segments of authority and social organization and involve various actors and entities repeatedly interacting, rather than simply concentrate on sanctions for violations on the nation-state level, for instance.

[bookmark: Document1zzB245353930673][bookmark: Document1zzB246353930673][bookmark: Document1zzB247353930673]       European authorities seem to be strategizing, at least in part, in line with such a recommendation because they are well aware that they exist amongst many actors and that their primary role is to encourage cooperation, interaction, affirmative programs, and dialogue amongst the other different actors relevant to Roma integration in Europe. [FN245] The EC has recognized the role of NGOs and, in its 2008 Working Paper, is detailing its support for various Roma-oriented organizations. [FN246] The EC has been providing a grant to the European Network Against Racism (ENAR), for instance, since 2001, specifically to network with Roma NGOs since 2006, and the European Roma Information Office (ERIO) since 2007. [FN247]

[bookmark: Document1zzB248353930673][bookmark: Document1zzB249353930673]       The EC has also recognized that the fora where legal interactions happen are important for the internalization of human rights. Thus, in 2003, the EC *313 started a program of non-discrimination training for legal practitioners, such as judges and prosecutors. [FN248] The EC's awareness and initiatives, such as its campaign “For Diversity--Against Discrimination” and its planned film, video, and journalism activities, look to dispel Roma stereotypes. [FN249] This is evidence that the EC program is reaching into the social fabric and seeking to shift attitudes that can then influence the political and legal spheres.

[bookmark: Document1zzB250353930673][bookmark: Document1zzB251353930673]       Even though the EC also recognizes that Roma need to be involved and be an active part of any program or effort to internalize domestically any social, political, and legal norms, perhaps there is one factor that has been ignored in the EC's impressively comprehensive approach. If Koh is right that interaction between various actors is a necessary catalyst for norm internalization, the striking observation to be made about the Roma situation is that, for the most part, there is no real or systemic interaction between Roma and non-Roma communities on the domestic level. [FN250] On the contrary, anti-Gypsyism and Gypsy law both prescribe avoiding interaction. [FN251]

[bookmark: Document1zzB252353930673][bookmark: Document1zzB253353930673][bookmark: Document1zzB254353930673]       While some interaction is happening at the international level, [FN252] there is still no interaction between Roma and non-Roma where the problem exists and persists--in the villages and cities where Roma communities are for the most part still separate, segregated, and isolated and where existing social norms prevail. [FN253] What the policies fail to address is how to achieve the frequency of interaction necessary, when both Roma and non-Roma groups prefer to avoid such interaction. [FN254]

V. THE EUROPEAN STRATEGY

[bookmark: Document1zzB255353930673][bookmark: Document1zzB256353930673][bookmark: Document1zzB257353930673][bookmark: Document1zzB258353930673][bookmark: Document1zzB259353930673][bookmark: Document1zzB260353930673]       The treaty creating the European Community commits member states to ensure equal opportunities, respect for human rights, and fundamental freedoms for their citizens. [FN255] The primary legal instrument protecting minority rights *314 specifically is the European Council's Race Equality Directive, [FN256] which states: “the principle of equal treatment shall mean that there shall be no direct or indirect discrimination based on racial or ethnic origin.” [FN257] Direct discrimination is defined as a situation where “one person is treated less favourably than another is, has been or would be in a comparable situation on grounds of racial or ethnic origin,” [FN258] and indirect discrimination is defined as a situation where apparently neutral provisions or practices place persons of a racial or ethnic origin at a disadvantage compared with other persons, “unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.” [FN259] Article 5 of the Directive explicitly provides for affirmative action on the part of governments to “[maintain] or [adopt] specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin.” [FN260]

[bookmark: Document1zzB261353930673][bookmark: Document1zzB262353930673][bookmark: Document1zzB263353930673][bookmark: Document1zzB264353930673][bookmark: Document1zzB265353930673][bookmark: Document1zzB266353930673][bookmark: Document1zzB267353930673][bookmark: Document1zzB268353930673]       The Roma issue became especially relevant for the European Union due to the accession of Eastern European countries with large Roma populations to the Union. [FN261] Since 2003, preparing for the accession of ten new member states--among which were countries containing the largest Roma minorities like Romania and Bulgaria--the European Union has acknowledged that the Roma issue is “among Europe's most pressing human rights and social inclusion priorities.” [FN262] Since 2004, the European Union has been increasing its efforts to promote social inclusion through advocating anti-discrimination, human rights, and minority protection norms and practices, as applied to Roma populations in member countries. [FN263] For the most part, new member governments have been eager to cooperate with the European Council, ratifying various human rights instruments and addressing local Roma issues through special programs and legislation. [FN264] Some governments have even gone beyond treaty obligations in affording legal pathways for addressing discrimination abuses. Romania, Bulgaria, and Hungary, *315 for instance, have granted to NGOs and Equality Bodies [FN265] the right to bring general minority rights claims in court without requiring individual victims. [FN266] Despite the fact that provisions of minority rights, and specifically the treatment of Roma, were a significant part of the accession requirements for these prospective members, the Union is perceived to be a weak regulator of minority rights [FN267] and to lack “a strong acquis on the issue of minority rights.” [FN268]

[bookmark: Document1zzB269353930673][bookmark: Document1zzB270353930673]       Part of the reason for this weakness is surely the weak regime of enforceability of international human rights in general. [FN269] An additional factor specifically regarding Roma rights in Europe is perhaps the disparity in standards *316 applied to older and newer European members. While the European Council has required that prospective members ratify relevant non-discrimination protocols, such as the European Council's Framework Convention on National Minorities, as a pre-condition to granting EU membership, not all of the old EU members had ratified the instrument. [FN270]

[bookmark: Document1zzB271353930673]        The Hungarian sociologist Angela Kocze commented on the “strange schizophrenia” of European policy towards the Roma, saying that while the EU was demanding that its new members observe the rights of minorities, it was not making the same demands of its older members: “EU member states haven't even reached a consensus on how to define the term ‘national minority,’ or whether immigrants with a common cultural background, for example Arabs, Kurds or Roma, belong to one.” [FN271]
[bookmark: Document1zzB272353930673][bookmark: Document1zzB273353930673][bookmark: Document1zzB274353930673]       Others have called this apparent discrepancy in the application of minority standards by the Union “a double standard.” [FN272] This appearance of a double standard could be the result of evolving human rights instruments or, as some claim, a side effect of older members' politically motivated strategy to gain advantage from new memberships. [FN273] It is clear that the standards set forth by the EU are often vague and open to differing interpretations--“a ‘patchwork quilt system’ of minority rights protection mechanisms.” [FN274]

[bookmark: Document1zzB275353930673][bookmark: Document1zzB276353930673][bookmark: Document1zzB277353930673][bookmark: Document1zzB278353930673][bookmark: Document1zzB279353930673]       Despite criticism of the deferential application of minority rights standards to member states, European authorities have been showing increasing attention to Roma issues. [FN275] In 2003, together with the Open Society Institute and *317 the World Bank, the European Union sponsored a conference titled “Roma in an Expanding Europe: Challenges for the Future,” at which Eastern European governments launched a “Decade of Roma Inclusion” and pledged their dedication to facilitate Roma social integration. [FN276] In 2004, the EC commissioned a report on the situation of the Roma in an enlarged European Union. [FN277] At the end of 2007, the EC called the situation of the Roma in Europe “a very specific situation” and called upon member states to use “all means possible to improve the inclusion of the Roma people.” [FN278] In 2008, the European Union sponsored the first Roma Summit as an attempt to bring governments, EU officials, NGOs, and Roma groups together to review, revise, and coordinate efforts and policies relating to Roma inclusion. [FN279]

[bookmark: Document1zzB280353930673][bookmark: Document1zzB281353930673][bookmark: Document1zzB282353930673][bookmark: Document1zzB283353930673][bookmark: Document1zzB284353930673]       The EC views its role in minority rights enforcement as limited: “ensuring the principle of non-discrimination and ... policy coordination.” [FN280] The Commission recognizes that division of responsibility clearly places the task of bettering the Roma's educational, employment, housing, poverty reduction, and healthcare situations with the local governments. [FN281] The EC could encourage the exchange of information and capacity building for local, national, and international Roma organizations, for instance, through its “Inter Service Group on Roma” (ISG). [FN282] The Group is an intra-institutional working group focused on information exchange relating to Roma-relevant instruments and policies and on analyzing how Structural Funds [FN283] can be efficiently used to support local efforts. [FN284]

[bookmark: Document1zzB285353930673][bookmark: Document1zzB286353930673][bookmark: Document1zzB287353930673][bookmark: Document1zzB288353930673]        *318 The EC recognizes that, in order for minorities' legal rights to be effectively enforced, the availability of resources and legal counsel is as essential as the availability of the national legal framework for protecting such rights. [FN285] Another central notion guiding the structure of the European policies is the assumption that “[r]eal progress on the ground depends on the Roma themselves being directly involved at all levels of policy development, decision-making and programme implementation.” [FN286] The European strategy sees Roma organizations as being the primary entities providing information and legal support to the Roma community and being the agents initiating the essential “Roma involvement” in policy development, as well as being a bridge between local and international efforts. [FN287] This capacity building necessitates the provision of substantial financial resources. [FN288]

[bookmark: Document1zzB289353930673][bookmark: Document1zzB290353930673][bookmark: Document1zzB291353930673]       Some victories have been identified: increased awareness of Roma issues; successful human rights abuse legal challenges; and a handful of successful social programs (for instance, several successful local Roma-specific educational initiatives). [FN289] However, the improvement of the Roma situation over six years has been called “feeble ... despite the hundreds of millions of euros spent.” [FN290] The EU Roma Policy Coalition (ERPC) [FN291] expressed the following evaluation of the programs' effectiveness:

[bookmark: Document1zzB292353930673]        None of these mechanisms has achieved structural and sustainable improvements in the situation of Roma. The [Race Equality] Directive has not been adequately transposed and implemented in national jurisdictions. Most projects under the Action Programme were isolated and lacked strategic focus in both planning and implementation. Whatever has been achieved, it was neither sustainable nor paralleled by high level *319 political commitment by the EU and Member States to priorit[iz]e and address this problem. [FN292]
[bookmark: Document1zzB293353930673]       One troubling shortcoming of the strategy overviewed above relates to an element that the EC itself recognizes is a necessary precondition for success: “[K]ey to success is the political will and capacity of Member State Governments to allocate budgets and support projects which are multidimensional ... and clearly targeted on the Roma ....” [FN293]

[bookmark: Document1zzB294353930673][bookmark: Document1zzB295353930673][bookmark: Document1zzB296353930673][bookmark: Document1zzB297353930673]       And emphasized again: “[s]ocial inclusion [of Roma minorities] is not a realistic objective unless there is an across-the-board commitment to bring about systemic change in the current systems.” [FN294] In its 2004 Roma report, the Employment and Social Affairs of the European Commission acknowledges that it is unclear how such “across-the-board commitment” is to be achieved in light of the pervasive anti-Roma sensibilities, except that it is clear that all legal sanctions need to be exercised. [FN295] Roma advocacy organizations are also well aware that “[p]ublic attitudes towards inclusion are not the same throughout the EU and some public officials are afraid of the majority reaction to pro-inclusion measures.” [FN296] Further, even if governments take steps to enact anti-discrimination legislation and special programs for Roma, as governments eager to join the EU have done in the last several years, such measures may not be sufficient to solve the problem of broader social attitudes and, thus, the systemic problem of Roma stigmatization. [FN297]

[bookmark: Document1zzB298353930673][bookmark: Document1zzB299353930673][bookmark: Document1zzB300353930673]       The European Commissioner on Human Rights acknowledged in 2006 that “the concrete results of previous action plans have so far remained sporadic while their implementation has often been hampered by resistance at local *320 level.” [FN298] Thus, there is a consensus that “[c]ampaigns to break anti-Romani stereotypes” [FN299] are needed and essential, if all the other goals are to be effectively achieved--including, “the right to non-discrimination, equal access to quality education, equal access to employment and self-employment opportunities, equal access to facilities, goods and services, particularly healthcare and housing, full participation, on an equal basis with non-Roma, in economic, social, political and cultural life.” [FN300]

[bookmark: Document1zzB301353930673][bookmark: Document1zzB302353930673][bookmark: Document1zzB303353930673]       Political will in member states is, thus, identified as necessary. [FN301] However, no programs or efforts focus on analyzing the absence of this will or focus on facilitating or creating political will. [FN302] The following illustrates the extent to which attention is paid specifically to that problem: “The elimination of discrimination begins with clear and target-oriented information on rights and obligations of both potential victims of discrimination and the general public.” [FN303] This quote expresses an assumption that discrimination will start to be eliminated and political will will start to emerge once information about minority rights is made available to Roma and to the general population. This view is perhaps more suited to an imaginary situation in which two groups exist separate from each other with no history of interaction; we could entertain the idea that, once informed of their respective rights and obligations and under the common interest of beneficial cooperation, those groups will accept and follow those rights and obligations. However, the view that disseminating general information about minority rights would be sufficient to reverse an entrenched practice of discrimination, prejudice, and profound mutual mistrust that currently operates between Roma and non-Roma is misguided.

[bookmark: Document1zzB304353930673][bookmark: Document1zzB305353930673][bookmark: Document1zzB306353930673][bookmark: Document1zzB307353930673]       The assumption that informing the general public of the proper scope of minority rights will lessen discrimination sufficiently is hard to imagine in the face of prevailing and historically grounded anti-Gypsyism sentiments. The EC recognizes that “anti-Gypsyism is a specific form of racism which is based on delegitimisation and moral exclusion” [FN304] (as is illustrated by the statement's inclusion in the introduction of the 2008 working paper), [FN305] but anti-Gypsyism is *321 left largely unexplored in the rest of the document. [FN306] Moreover, there is no mention about Gypsy law or elements of Roma culture that may be hostile to integration. While efforts to improve education, health, and living conditions and to expand employment and development opportunities for Roma are essential, [FN307] these goals cannot be achieved without addressing the social tension in a more meaningful and comprehensive way.

[bookmark: Document1zzB308353930673]       In essence, the EC correctly recognizes that political will is a necessary precondition for human rights instruments to succeed. [FN308] The EC is also aware of the lack of such political will. Yet, it fails to openly discuss the reasons for this lack or to foster a meaningful dialogue about the hostile attitudes between Roma and non-Roma. By failing to address this crucial issue, the programmatic efforts are unlikely to lead to real improvement or cooperation.

VI. CONCLUSION

[bookmark: Document1zzB309353930673][bookmark: Document1zzB310353930673][bookmark: Document1zzB311353930673][bookmark: Document1zzB312353930673]       Over 500 members of the European community--member parliaments, Roma and other NGO organizations, and civilians--attended the 2008 Roma Summit. [FN309] Keynote addresses were delivered by high profile figures, including George Soros, Chair of the Open Society Institute; a representative of the French Minister of Foreign and European Affairs; the Vice-President of the World Bank; and the President of the German Central Council of Sinti and Roma. [FN310] In his opening speech, José Manuel Barroso, President of the EC, wisely noted that the EC cannot solve the Roma problem, but can only advise and encourage local governments to implement policies to positively provide opportunities to their Roma citizens. [FN311] He further stated that political will is necessary, and Roma involvement is essential. [FN312] His insightful summary of and advice for the dynamic of the various players' conflicting positions on the international scene is helpful here:

        Quite often, we hear actors from mainstream societies putting the blame for this tragic situation on the Roma themselves, on their way of life. Many people tend to say that *322 the starting point for change must come from an increased sense of responsibility among the Roma, of each and every Romany man, woman and child. On the other hand, Roma civil society leaders mostly tend to emphasize that they expect urgent action to start from public authorities.
[bookmark: Document1zzB313353930673]        As a matter of fact, we need both. We need increased action by public authorities and majority societies as well as increased civic responsibility among the Roma-but in that order. [FN313]
[bookmark: Document1zzB314353930673]       Mr. Barroso, thus, agreed that Roma need to demonstrate increased civic responsibility, but that this can only happen if opportunities are available to them in the first place. [FN314] It is clear that the Roma cannot lift themselves out of their current predicament by themselves, become productive members of society, and gain the trust of non-Roma thus dispelling notions of anti-Gypsyism. And it is unrealistic to require--and probably impossible to achieve--that the political majority put aside a powerful socio-ethical norm such as anti-Gypsyism (a norm based on a lack of trust), and trust that this would be in society's long-term interest. In order to enable social opportunities for Roma and interaction between Roma and non-Roma on a broad scale, the EC should facilitate a dialogue between the groups addressing the mutual mistrust between them. The international norm that needs to be clarified between two groups that operate under deep mistrust and hostility toward each other is, not so much part of the rubric of minority rights and non-discrimination, as it is the much more basic social construct of mutual cooperation.

[bookmark: Document1zzB315353930673]       The case of the Italian government's fingerprinting of Roma camp inhabitants could be analyzed in light of Koh's theory of norm internalization. [FN315] The government program represents the first step in the process of norm internalization, as described by Koh: social players engaging in interaction with each other. An international player, the Italian government, engages in an interaction with another player, the Roma community, by attempting to implement a program to fingerprint individuals of that community. This interaction triggers an interpretation of an international human rights norm: is the fingerprinting program discriminatory in a way that violates international standards? The transnational community, as represented by other governments, NGOs, Roma communities, and EC officials, brings forward varying voices and interpretations. The forum (in this case, the European institutions and broader European community) issues a context-specific norm interpretation. First, it demands that the program be terminated; then, it shifts gears and concludes that, because the fingerprinting is not enabling the collection of ethnic or religious identities and *323 would be performed only when other means of identification fail, the Italian program passes the nondiscriminatory test. The public discourse concludes with Roma organizations and activists voicing their outrage and viewing the approval by the EC as a defeat and a step back in the evolution of human rights in Europe.

       The debate should not have ended there. The Italian event, as seen from the perspective of an ongoing transnational norm-internalization process, should be far from over. The actions of the Italian government created an opportunity that could be beneficial for Italy's Roma. The justification for the fingerprinting program was to address crime within the Roma community and to get Roma children in schools and away from begging on the streets. To the extent that Roma share this goal--and it hard to imagine they do not--their community and activists could agree with the stated goal and offer alternative means of achieving it, while at the same time refuting the means proposed by the Italian government. Instead of viewing this as an isolated incident that is concluded when everyone voices their outrage, this discourse could be a more constructive interaction: a functional clarification of a shared goal and the means to achieve it.

       The reasons minority rights legislation is failing to improve the Roma situation in Europe are complex and many. What this Note tried to show is that one of these reasons is important, but not addressed: the unique nature of anti-Gypsyism as a type of moral judgment toward a cultural model seen as incompatible with mainstream social order. The political majority sees negative attitude toward the Romani “cultural model” as justified especially since Roma are perceived not only as isolationist and ethnocentric, but as refusing to accept social responsibilities. Roma, on the other hand, view most media coverage and discussion of Roma statistics, culture, or practices as fueling stereotypes and discrimination, especially in light of their long history of oppression in Europe and the pervasiveness of anti-Gypsyism. Changing the legal framework and educating the public about norms of non-discrimination and minority rights are unlikely to affect these engrained social norms. Political will to foster integration cannot be easily summoned and legislating nondiscrimination is unlikely to succeed where the predominant attitude between Roma and non-Roma is one of profound mistrust. A more adequate goal for the current dynamic between the group, one that would address their mistrust of each other and enable repeated interaction on a broad scale, might be mutual cooperation.
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